Famay Law

by Maria C. Gonzalez

Frozen Embryos, Divorce, and Needed Legislation:
On the Horizon or Has It Arrived?

Ithough the frst reported

child born from a *oryopre-

zerved emhryo® (commonly

referred to ap a frozen em-
hryo} surfaced in 1984, it was not until
1692, amazingly, that the legnl world
first considered what should happen
with those unueed frozen embryes
when the would-be parents proceed to
dizsclve their marriage. Bince then, a
handful of sppellate divaree decisions
across the country have addressed the
issue of the fate of frozen emhryos
when the couple divarces. Those deci-
sinns, however, offer little uniformity
for futnre cases.

Ag a general matter, when conples
soak infertility treatment, multiple
embryos are created, resulting in
frozen, unused embryas for futore
use and implantation. The deeision
to create multiplo embryos is sup-
ported by sound medical practice in
order to increasa the couple’s chaneces
of additional attempls at pregnancy.
However, it also undoubiedly aeates
a future disposikion problem that most.
couples choose not to address prior to
commencing the infertility treatment,
unless required by the storape facility
to do s0. As of 2008, USA Today re-
poris there are approximately 500,000
frozeo, stored embryoain the TS Of-
ten, the couple snocessfully nses some,
but not all, of those frozer smbryos
to create the family they originally
intended If they nltimately decide not
to have mora children, the kst thing
on the couple'’s radar is when and
how to dlspoze of the unosed frozen
embryos.

A recent study, which looked at how
fertility patienta view their beliefs
and aveilable dispesition preferences,

decision” ag being a gituation the
coupla will inevitably have ta faca? A
ample’a failure to address this issae
will ultimately end up befioe a conrt
to decide in the event their marriage
ends in divarce In 2005, there were
134,260 reported assisted reproduc-
tive technology {ART)? proceduren
pexfarmed in the 1S, which produced
62,041 children, a9 compared to only
14,507 children and 64,681 ART
procedures in 1006.* We can only as-
same that the use of ART procedures
will contimae to increase &3 medical

Cusrent Florida Law

Florida law pruvides thet the danar
of either an egg, sperm, or preembryc®
relinquishes Tl maternal or patarnal
righte with regard te the reaclting
¢hild 7 Accordingly, the issue of par-
entage, or 1acl therenf, i clenr Florida
lew farther recopnizes gostational
turrugncy agreements an enforee-
able contyacts, In the context of ART
procedures and smce 1999, Flarida
leginlative intent was to provide for
tha atatns of certain childran barn
from donated eggs or preembryos; the
relinquishment of rights by the domor
ol egpe, sparm, or preambryns; the
dispoeition of egge, sperm, and preem-
bryos under apecified conditions; and
tha requirement of a writton cautract
before engaging in gestatianal sor-
rogacy®

F8. §742.17 requires & wrilten
agreement between the couple seeking
infertility treatment and their physi-
cian “that provides the dispueition

of the commissianing conple’s eggs,
sperm, and preembryos in the event
of a diverce, the death of a sponse, or
eny other unforeseen circommstance.™
It would follow then that such writ-
Lten agreements should be upheld and
enforced by the court in the evant of
the conple’s divarce, despite an alleged
chomypa in circometences by one of the
parties from the time the agreament
was fimt antered. To do otherwise
wonld maks the requirement for a
writlen preembryn agreement. mean-
ingless or a lepnl fiction If there ig no
writien agrecmoent, then FS. Ch. 743
provides that the “remaining eggn or
sperm shall remnain mder the eontrol
of the party that provides the egg or
sperm ™™ Although decigion-making
autherity over Lha diepositisn of the
preembryn “ahall reside jointly with
the couple,™! in the event there is
no writlan agreement, this decision
is ultimately passed down for the
court to datermine when the couple
disagrees on how to dispose of their
frozan smbryes.®

When oouples engage in the every-
day nerotiation of a prenuptial mpree-
ment, the parties and their attomeyn
gre required to anticipate a multitude
of futvre *what ife?™ and reconcile
the agreed-upon outcome of support,
property, and other issues ariging
from their tmion in the event of sepa-
ration, diverce, or death, The decision
to enter into A prenuptial agreement
it entirely voluntary and not legally
required. In 2007, Florida adopted
the Uniform Premarital Agreament
Act in an effort to establinh seme
uniformity relating to the enfizce-
ment and validity of premuptial egree-
ments and thereby reduce litigation.Y?

THE FLORIDA 8AR JOURNAL/APRIL2009 39

IEL R RE N Tt o, T T =



Florida law i clear that the eancept
of prenuptial and marital settlement
agreements does not offend public
policy.™ Likewias, if couples choose
to ereate froren embryos through
the use of ART, they should constdsr
entering into a pre-froxen embryo
agremmnent prior to the medical pro-
cedure, addrexxing what would occur
to the frozen embryos in the event
of divorce or gther circomstances.
Desapite having a statute on point,
Florida lew provides neithar guidance
nor resolution as to whethar a party’s
right na to procreate will outweigh
the other party's desire to procreate
in tha sentevt. of a diveres proceeding
if there is no written agreement and
ths parties disagree on disposition of
thewr frozen embryoa.

The ABA Madel Act
In early 2008, the ABA’= Houre
of Delegates formally ﬂppmved the

the ABA struggled for well avar a
decails to draft and ultimately adopt

the act.'’ The act is sigaificant in
that it strangly enconrages “intended
parents™* to enter into a writtan
sgreement prior to embryo crestion
and set forth the following: &) the
intended vee of the embryos; b) what
heppens to the embryos in tha avent
of divarce, death, or incapaaty; and
c) when the embryes will ba daamed
“abandoned.” The act also clarifies
which intended yarent may eonbyal
the embryos in the event of divores,
{linegs, ar death.’ The act forther
sugpests & mechamism to withdraw
consent tothe terms of the preembryo
agresment to dmposa of or tranafer

to ocrur five years after the embryos
are created. However, O there 18 no
agreament between the parties, the
storage fecility then must obtain an
order isgued by a court of competent
juriadiction relating to disposition of
the embryog. Stmilar to Florids law,
the act provides that miless tho party
consents to the branafer af the embryoe
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bafora tha date dissolving their mar-
risge, the resulting child after the
divorce will not be deemed the child
of the former apouse and the former
spouse will not be deemed a parant

Case Law

Courts are cxpected to chooss be-
tween danying one spouse the right
o eomeeive a child versus denying the
other spouse the right fo say hefshe
no Jonger wishea to parent additional
children. Should it matter that at
some point in tiore both perties de-
aired to have children together and ha
parents as evidenced by the fact that
they valuntarily engaged in creating.
the embryos in tha firat place? Shoold
the low allow and recognize that par-
tics have o right to change their mind
and withdrgw their initial consent
relating to disposition of tha ambryos?
Is the right to procreate equal to the
right not to procreate? These are
challenging and conbroversial iswnes
deafing with the most fondarsental
right of childbearing.

Some courta bave concluded thak
the spouse wantiog the frozen em-
hryos destroyed in the eventof divorce
should vltlmately prevail with or
withont a writlen preembryo agrea-
ment reparding their disposition. Both
New York™ and Texas have enforced
the parlies” preemlryo agreements
in instances whers the couple had
agreed Lo either destroy or donate
the frozen embryos, holding that
their agreementa were controlling.
In Boman v, Romar, 193 5.W.3d
40 (Tex. App. 2006), & husband and
wife entered Inta e written embryo
agreement prior tv beginning in vitro
fertilization (IVF).0

Both agreed, in writing, that the
embryos weuld be discarded in the
event of divowee, The court fonnd that
tha embrya ogreement was a valid,
enforceatle, amd exmtrelling contract
which set forth the parties’ volun-
tory intent directing the fate of the
embryos in the eveq!, of thoir future
divoren The Texas Firat Diatrict held
that it was not agalnst public policy
to parmit couples to enter into pream-
bryo comtrrcts which dispose of the
embryos in the cvent of o divores, and
such sgreements will be enforced, 2

In contrast to Roman, the hosband




and wife in Davie o. Diavie, B42 S W2d
588 (Tenn. 1532}, did not have a writ-
ten agreament pa to the disposition of
their seven unused frozen embryoa®
‘When the wifa filed for divores, sha
sovght the right io donate the em-
bryos and tho husband songht o
bave them destroyed. Tha Tenneasen
Supreme Court ruted in favor of the
busband, regesoning that 8 porson's
right not to bear children cutweighed
the ather person’s desire o have chil-
dren under state and federal consti-
tuticmal right to privacy. Significantly,
the court in Dawvis held that diaputes
relating to the dispesition of frozen
ambryas should firnt be detarmined
by the terms of the written agree-
ment between the cuple. Absent sueh
agreement, the court musk belanze
éach porty's fundamental right to
bear children or nnt bear chifdren, and
consideration of whethex one party
has other means available (outside of
the frozen embryse) to do so. In this
case, the fact that the wife sought to
donate the embryos and not use them

herselftilted the balance even further
in favor of the hmebund's soparicr
fnterest not to beor childreg.

The Massachusstia Supreme Couxt
inAZ 1 BZ,T285NE.2d 1051 (Masa.
2000), found the potics’ preombrye
agreament® uneafsreeable partly
becaume there had been a subatantial
changs in circumstances from the
time the parties initlally executed the
agreoment, bt primerily becanse it
vivlated atata public pelicy to allow
the former wike to implant embryos
agninst the express will of tha farmer
bushand. Onee apain the thame that
a party’s right not to procreata out-
weighs a party’s right to have more
children appears to ba a determining
factor® These cmiroversial isgues
arislng from ART procedures tram-
scemd marital and family lew and
spill over intp inkeritance claims and
prohate law.®

As thig areq of the law continues ko
develop, states such ay Weat Virginia
ara cuTently considering legislation
which would not only prohibit the

destruction of the frozen embryos,
but prohibit them from being moved
guiside the state ™ Indiana veportediy
had proposed legislation to approve
adoption of abandoned frozen embryas
and wourld make it a mipdemeancr
crime tv desbroy an abandoned em-
bryoa. Calorade, Georgia, Montana,
and West Virginis are stropzling with
the concept of the legel stotus of the
froren embryes betweon proparty
and aliviog baing. Tt ir evident that
marital and family law attornays
must be aware of the many enmplex
isyues reised by ertificial remmodoctive
technnlogy.

Concluslon

Foremoal, this artide raisen nware-
ness of ons nArTow, controveryml igsue
regulting from available reproductive
techuology that produces unvsed
frozen embrycs by conples anxiounly
wanting 1o have children and share
the joys of parenthood We can enpect
that these issues will become more
cononen for courta tn address in tha
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future, Intended parents striving to
have famities and judges olike would
benefit from legislative guidance to
halp resolve the difficult ivane ovar
disposition of nnused frozen embryca
in the event. of diverme.

Aesnming preembryn agreements
become mandated under state laws,
we navartheless will need to deal
with ths staggering number of exist-
ing frozen embryos wheare the parties
have no anch written agreements in
place. The fact that a couple has a
preambryn agresment alsc does not
guarantee that one party maoy not
latar seek to contest the apreement
ap to dispeaition of the embryos ar
that a court will ultimately uphold the
agreement in the event of a divorce.
Should slates attempt to bring ahout
uniformity and regulate IVF facilities
to require &ll married eouples to enter
inta preembryo agreements providing
for dispoeition of the embryes in event
of divorce? In it medically feamible
for ouples to modify their IVF pro-
cednres to evaid creating excess em-
bryos in the Erat place? There exista
nncartamty in the law in this rapidly
developiog, evolving area. However,
it wonld appear that for row, femily
law attorneyn should consider recom-
mendiog that client/couples seaking
IVF or other fertility treahmants
carefully prepare preambryo contracts
expressing their intent concerning
disposition of their frozen embryos in
the event of divarca. In Floride, it iaa
statutory requirement.Cl
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Assuming preembryo
agreements become
mandated under state
laws, we nevertheless
will need to deal with
the staggering number
of existing frozen
embryos where the
parties have no written
agreements in place.

As of 2008, approximately 13-14 percont
g;mpruﬂudwu-ugad couplcs are affected

® Fra. Star. §742.13 (12) defines “preem-
bryo® aa the prodoct of fertilizetion of an
egbynapmmﬁlthaam:moﬂh&

7 Fua. &rnr 51’42.14 (referTing to donom

sdoption agreemen
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* Fus. Star, §742,17,

© Pra. Swar, §742.1700).

I W, STAT §742.17(2)

R Presently there e oo appellate de-
cmloms inkerpretiog Fea. Stat. §742.17
regnrding disposition of frozen embmyoa.

 Pra Brar §61.079

“Dd%mﬁwnﬂdﬁ::ﬁw 149 So_ 2d
17 (Fla 1982). Florids Farther Tecognizes
n persoa’s fandemestal right & aedfdn-
toerming decminne Lo his or her
health and modical deeisiona and recog-
nizes living wills, advance divectives, and
desipnntion of bealth cars surropates, Fra
Star. FTOR.102, §765.202

" Ty Vitakis u Valchine, 987 So0.24 171,
(Fla_ 4th DCA 2007 {tha eourt merely
enforced tha parties” medinted sattloment
ngreqmsnt in whirh th former wile ogreed
talet the frmer husband diapase of their
Eozen ambryms and in whish sbe agresrd
to tura over the ambryus to the former
husband),
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ogy Februnry 20083, 43 Faumy L. Q. 171
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" The ABA commented the project in
1998 md onrduderd it in 2008, Charles B
Kindrogan, Jx & Steven H. Soyder, Clarify-
g tie Lo of ART: The New American Bar
Asrocintion Model Act Governing Assictvd
Reprodoctive Thchnalogy, 42 Farmy 1. Q.
203 (2008)

" Tha Model Act, $102{20) deflnes “in-
tended pareni” a5 s person, marred or
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wnmparried, who menifests the intent as
pmldadmﬂﬂ.sucl.hblognllrbnund
5 the parent o a child resolting from as-
sisted or collaborative repreduction.
¥ The Modsl A=i, 0501(3)k). Ths oot alsos
sety forth guidelinus snd stondardn for
informed coasant, pestalsonal agroements,
and other rolated
D Koeyv, Ko, 658 E 2 174 {N.Y. 1980)
ﬂnadlvmule,t}wmrt enfarced the
partios” cantratt 1o denata thalr frozen
cmbryo for rosearch a3 determined by the
|!ara.gefn\':ilﬂaﬂ
U Tn vitva fertitizntion {IVF) in Florida
meana that the branaler of an in vitro fer-
tilfred into & woman's uisrue,
T Reaman, 153 A W33 40 (Teoe App, 2006).
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court order herexelusivanss and
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reaconcd that the embryos wore property
smblewt todivision, howeves, thn Dis-
trict reversad. Tho Texos Suprema Court
denied roview of the appellats decasion.
B Dawis, mawmmrrm 19921 A)-
lhoughllumpluhaddimaedhehuun
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# Id. The parties’ preembryo agreemoent
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fromon erobyyas in the cvent of u divorco.
B Spe JB o MK gnd OO 7853 A 24 107
{NLL 2001). Begardiesa of whether thero
was an enforceshis preembryo sgree-
nent, it was agninst stobe pablc policy to
coféroe an agresoent againat a party who
hdm&uﬂhhu!nrpmrdedﬂon
relating ts disposition of oz cmbryos.
Au:mﬂingly the frezen embryns were or-
dered destroyed.
™ Bee Finley u Aglrue, 270 3 W. BAS
(Ark. 2008) (A child created a3 an em-
bryo throngh IVF bt impleoted into the
mother's womb alter the death of the n-
thor cannal inherit (rom the futher under
Arkamurs inlmtacy lows o5 2 sorviving
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